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LaROSE, Chief Judge.

In this Anders1 appeal, Norris Hubbard, Jr., seeks review of his judgment 

and sentences for possession and sale of cocaine.  We have jurisdiction.  See Fla. R. 

App. P. 9.140(b)(1)(A), (F).  The trial court sentenced Mr. Hubbard to concurrent terms 

of fifteen years' imprisonment on the sale and five years' imprisonment for the 

possession.  The trial court designated him a habitual felony offender (HFO) for both 

1Anders v. California, 386 U.S. 738 (1967).
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offenses.  We affirm because our independent review of the record has not uncovered 

any preserved errors warranting reversal.  

The HFO designation for Mr. Hubbard's possession offense is improper.  

Under section 775.084(1)(a)(3), Florida Statutes (2013), a defendant is subject to 

enhanced HFO sentencing when "[t]he felony for which the defendant is to be 

sentenced . . . is not a violation of [section] 893.13 relating to the . . . possession of a 

controlled substance."  See also Coleman v. State, 927 So. 2d 1048, 1048 (Fla. 2d DCA 

2006) ("Section 775.084(1)(a)(3) . . . precludes sentencing a defendant as a habitual 

felony offender for violating section 893.13 relating to purchase or possession of a 

controlled substance."); Virgil v. State, 884 So. 2d 373, 373-74 (Fla. 2d DCA 2004) 

(holding that a defendant may not be sentenced as a HFO for the offense of possession 

of a controlled substance); Roberts v. State, 753 So. 2d 136, 137 (Fla. 2d DCA 2000) 

("Only drug offenses relating to the purchase or the possession of controlled substances 

are exempt from habitualization; defendants sentenced for offenses relating to the sale 

of narcotics do not enjoy the benefit of this statutory exemption.").  

However, the record reflects an absence of objection from trial counsel 

during sentencing.  Furthermore, Anders counsel failed to either correct the error or 

preserve it for our review via a motion to correct sentencing error under Florida Rule of 

Criminal Procedure 3.800(b).  See Woodard v. State, 6 So. 3d 726, 727 (Fla. 2d DCA 

2009) ("Woodard did not preserve this issue for appellate review because she did not 

object or file a motion to correct sentence pursuant to Florida Rule of [Criminal] 

Procedure 3.800(b)."); Young v. State, 988 So. 2d 1128, 1129 (Fla. 2d DCA 2008) 

("However, we may not address this sentencing error on direct appeal because Mr. 

Young did not preserve this issue for appellate review by objecting during the 
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sentencing hearing or by filing a motion in accordance with Florida Rule of Criminal 

Procedure 3.800(b).").  

Therefore, although we affirm Mr. Hubbard's judgment and sentences, we 

do so without prejudice to his right to file an appropriate postconviction motion 

addressing his sentence on the possession count.  See Lyons v. State, 148 So. 3d 127, 

127 (Fla. 2d DCA 2014) (affirming unpreserved sentencing error without prejudice to 

appellant's right to file appropriate postconviction motion).  

Affirmed.

LUCAS and BADALAMENTI, JJ., Concur.


